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REVI EW of a decision of the Court of Appeals. Affirned.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals, Borneman

v. Corwyn Transp., Ltd., 212 Ws. 2d 25, 567 N.W2d 887 (Ct. App.

1997) . The court of appeals reversed a judgnent of the Grcuit
Court for Marathon County, Raynond F. Thuns, Judge. The circuit
court granted the notion of Corwyn Transport, Ltd., for sunmary
j udgnment and di sm ssed the conpl aint of Terrence A. Bornenan, the
plaintiff, for wongful death as the surviving spouse of Jason S.
Borneman. The circuit court concluded that at the tinme and pl ace
of the accident resulting in Jason Borneman's death, Monty Szydel
was an enpl oyee | oaned by Corwyn Transport to Major Industries,

Inc., making Szydel a co-enpl oyee of Jason Bornenman, an enpl oyee
1
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of Major Industries. Therefore, the circuit court ruled that
Ws. Stat. 8§ 102.03 (1993-94), the exclusive remedy provision of
the Worker's Conpensation Act,! precluded the plaintiff from
recovering damages from Szydel and Szydel's general enployer,
Corwn Transport.

12 The court of appeals reversed the judgnent of the
circuit court, concluding as a matter of law that no genuine
issue of material fact exists to support Corwn Transport's
| oaned enpl oyee defense. The court of appeals directed the
circuit court to enter summary judgnent precluding Corwyn
Transport from asserting the | oaned enpl oyee defense and renanded
the cause to the circuit court for trial on the issue of Szydel's
negl i gence.

13 The only issue before this court is whether Szydel, an
enpl oyee of Corwyn Transport, becane a | oaned enployee of Mjor
I ndustries when he assisted enployees of Major Industries in
loading a flatbed trailer. If Szydel was a | oaned enpl oyee of
Maj or Industries at the time and place of the accident, then
Jason Borneman and Szydel were co-enployees of Mjor Industries
and the plaintiff is precluded under Ws. Stat. § 102.03(2) from

sui ng Szydel and Szydel's general enployer, Corwyn Transport, for

! Wsconsin Stat. § 102.03(2) (1993-94) provi des in
pertinent part that "the right to the recovery of conpensation
under this chapter shall be the exclusive renedy against the
enpl oyer, any other enploye of the sane enployer and the worker's
conpensati on insurance carrier."

All references to the Wsconsin Statutes are to the 1993-94
versi on unl ess ot herw se indi cat ed.
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negl i gence. Alternatively, if Szydel was not a |oaned enpl oyee
of Major Industries at the tine and place of the accident, then
the plaintiff can pursue a wongful death action against Corwn
Transport, Szydel's enpl oyer.

14 For the reasons set forth, we hold that Szydel was not
a | oaned enployee of Mjor Industries at the tinme and place of
the accident. Accordingly, we affirm the decision of the court
of appeal s.

I

15 The relevant facts including those that are in dispute
are set forth bel ow The material facts and the reasonable
inferences therefrom necessary to a resolution of the | oaned
enpl oyee defense in this case are undi sput ed.

16 Corwn Transport contracted with Mjor Industries to
furnish a trailer truck to haul tw loads for Mjor Industries
from Marathon County, Wsconsin, to Ceorgia. Monty Szydel, a
truck driver for Corwyn Transport, dropped off the trailer truck
at Mpajor Industries on Friday, Septenber 24, 1994. The trailer
was to be | oaded by enpl oyees of Major Industries, and Szydel was

to pick up the loaded trailer truck the follow ng Monday norning.

17 Because of inclenent weather, the trailer was not
| oaded and ready for pickup on Monday norning. Szydel was told
to pick up the trailer md-norning on WMbonday. When Szydel
arrived at Mjor Industries sonetine between 9:00 a.m and 10: 00
a.m that norning, Mjor Industries had not yet |oaded the

trailer.
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18 After Szydel's arrival, four Major Industries enployees
began to load the trailer in heavy mst conditions. Maj or
I ndustries' standard |oading procedure required four enployees.
Al t hough four Major Industries enployees were avail able, Szyde
participated in the | oading.

19 It is unclear why Szydel helped load the trailer.
Szydel stated that he was wunsure whether he was asked to
participate in the Jloading process or sinply offered his
servi ces. Szydel was not conpensated by WMjor Industries or
Corwn Transport for helping to load the trailer. No arrangenent
exi sted between Mjor Industries and Corwn Transport for Szydel
to help load the trailer. Szydel's only obligation was to secure
the load once it was placed on the trailer and to drive the truck
delivering the load to its intended destination.

10 The parties dispute Szydel's role in the |oading
pr ocess. One enployee of WMajor Industries clainmed that Szydel
was on top of the load imediately before it fell and that Szydel
was in the best position to determne the stability of the | oad.

According to another enployee of Mjor Industries, Szydel had
directed the Major Industries' foreman in the |oading process
had made suggesti ons about how to position the alum num boxes and
had hel ped the foreman position the boxes on the trailer. Bot h
Szydel and the foreman claim that Szydel did not direct the
sequence, nethod, manner or any other detail of the |[|oading
process.

11 The accident occurred around 1:00 p.m, when Jason

Borneman was placing the last box or two onto the |oad. Part of
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the load weighing nore than one ton fell on him tragically
causi ng hi s deat h.

12 On April 3, 1995, Jason Borneman's surviving spouse,
Terrence Borneman, filed a wongful death action against Corwn
Transport, alleging that Szydel negligently caused the death of
Jason Bor nenan.

13 The circuit court granted Corwyn Transport's notion for
summary judgnment, concluding on the basis of the facts and
reasonable inferences therefrom that as a matter of |aw Szydel
was a | oaned enployee of Mjor Industries at the tine and place
of the accident.

14 The court of appeals reversed the judgnent of the
circuit court and remanded the cause to the circuit court wth
directions that the «circuit court enter summary judgnent
precluding the |oaned enployee defense and set the matter for
trial on the issue of Szydel's negligence.

[

115 In reviewng a summary judgnent, this court applies the

sane net hodol ogy as used by the circuit court, which is set forth

in Ws. Stat. 8 802.08(2). See Jeske v. Munt Sinai Med. Cr.

183 Ws. 2d 667, 672, 515 N.W2d 705 (1994). Under § 802.08(2),
summary judgnent nust be entered "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of |[aw. "
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116 Although there are nunerous facts in dispute in this
case, all the material facts necessary to a resolution of the
| oaned enpl oyee defense are undi sputed. Wen the material facts
are undi sputed, the determnation of whether an enployee is a
| oaned enployee is a question of law which this court determ nes
i ndependent of the circuit court and the court of appeals,

benefiting from their analyses. See Bauernfeind v. Zell, 190

Ws. 2d 701, 714, 528 NW2d 1 (1995) (citing Gansch v. Nekoosa

Papers, Inc., 158 Ws. 2d 743, 753, 463 N.W2d 682 (1990)).

11

117 We begin with a brief sunmary of Wsconsin |aw
regardi ng | oaned enployees. It is well settled that an enpl oyee
of one enployer (sonetinmes referred to as the general enployer)
may under certain circunstances becone the enployee of another
enpl oyer (sonetinmes referred to as the borrowi ng enployer or
speci al enpl oyer).

118 The rationale of the |oaned enployee doctrine as it
relates to worker's conpensation is that an enployee who is on
loan to a borrow ng enployer beconmes a | oaned enployee of the
borrowing enployer and should, for worker's conpensation
pur poses, be treated as an enployee of the borrow ng enpl oyer
The | oaned enployee doctrine is one way of pronoting the
conprom ses and policies underlying the W rker's Conpensation

Act . See Bauernfeind, 190 Ws. 2d at 713-14.

119 Over the years the court has decided many cases
involving the application of the |oaned enpl oyee doctrine. The

test to determ ne whether an enployee remains in the enploy of
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the general enployer or becones the |oaned enployee of the
borrowi ng enployer was first set forth 67 years ago in Seaman

Body Corp. v. Industrial Commin, 204 Ws. 157, 163, 235 N.W 433

(1931). The Seaman | oaned enpl oyee test has two aspects: three

el emrents and four vital questions as foll ows:

The relation of enployer and enpl oyee exists as between
a special enployer to whom an enployee is |oaned
whenever the followi ng facts concur: (a) Consent on the
part of the enployee to work for a special enployer;
(b) Actual entry by the enployee upon the work of and
for the special enployer pursuant to an express or
inplied contract so to do; (c) Power of the specia
enpl oyer to control the details of the work to be
performed and to determ ne how the work shall be done
and whether it shall stop or continue.

The vital questions in controversies of this kind are:
(1) Did the enployee actually or inpliedly consent to
work for a special enployer? (2) Wose was the work he
was performng at the tinme of injury? (3) Wose was
the right to control the details of the work being
per f or med? (4) For whose benefit primarily was the
wor k bei ng done?

Seaman, 204 Ws. at 163.

120 Al though the two aspects of the Seaman test are, as the

court of appeals decision recognized, closely related, nost of

the cases interpreting and applying the Seaman test have

enphasized the four vital questions rather than the three
el ement s.

21 The Seaman test is often difficult to apply to

det erm ne whet her Enpl oyer A s enpl oyee who gives sone tenporary

help to Enployer B becones B s |oaned enployee. See Braun v.

Jewett, 1 Ws. 2d 531, 536, 85 N W2d 364 (1957). The prior
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cases are difficult to fit together because the test is so "fact-

oriented.” Gansch, 158 Ws. 2d at 750.

122 Over the years this court has acknow edged the
deficiencies of the Seaman test as well as the confusing and
sonmetimes conflicting case law interpreting and applying it.? n
nmore than one occasion the court has expressed dissatisfaction
with the application of the Seaman test, declaring that "this
court, as well as others, has found the question of the 'l oaned
enpl oyee' troubl esone. The definition and factual essentials
necessary to establish the legal relationship of the |oaned
enpl oyee are not uniformin all the reported cases, nor is the

sane enphasis always to the necessary elenents.” Gansch, 158

Ws. 2d at 751. Al t hough the test is "readily conprehensible,
when applied to specific factual situations, the distinctions are
sonetinmes slight and the decisions well-nigh irreconcilable.”

Freeman v. Krause MIling Co., 43 Ws. 2d 392, 394, 168 N W2d

599 (1969).

2 The follow ng decisions have recogni zed the confusion and
conflict in the case |law applying the Seanan test. See, e.qg.,
Meka v. Falk Corp., 102 Ws. 2d 148, 158 n.13, 306 N.W2d 65
(1981); DePratt v. Sergio, 102 Ws. 2d 141, 145, 306 N.W2d 62
(1981); Huckstorf v. Vince L. Schneider Enter., 41 Ws. 2d 45,
49, 163 N.W2d 190 (1968); Braun v. Jewett, 1 Ws. 2d 531, 536,
85 N.W2d 364 (1957); Rhinel ander Paper Co. v. Industrial Commin,
206 Ws. 215, 217, 239 NW 412 (1931).

Comrentators also note that the |aw of |oaned enpl oyees is
confusing and conflicting. See J. Dennis Hynes, Chaos and the
Law of Borrowed Servant: An Argunment for Consistency, 14 J. L. &
Com 1 (1994); Jack B. Hood, Benjamn A Hardy, Jr. & Harold S.
Lew s, Jr., Wirkers' Conpensation and Enpl oyee Protection Laws in
a Nutshell 45 (2d ed. 1990).
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123 Despite the difficulties in applying the Seaman test,
neither courts nor commentators have devised a better one, and
this court has declined to revise the Seaman test.?

24 In this case Corwyn Transport attacks the court of
appeal s deci sion on two grounds: (1) that the court of appeals
decision incorrectly applied the Seaman test; and (2) that the
court of appeals decision significantly nodified the Seaman test.

125 First, Corwn Transport asserts that the court of
appeals incorrectly applied the Seaman test by enphasizing the
three-el ements aspect of the test rather than the four vital
gquesti ons. We disagree with Corwyn Transport's reading of the
court of appeals decision. Although nmany of the | oaned enpl oyee
cases refer only to the four vital questions and do not
specifically discuss the three-elenents aspect of the Seanman
test, the <cases inplicitly recognize that the four vita
guestions are intended to facilitate analysis of the three-
el emrents aspect of the Seaman test.

26 In this case the court of appeals started with the
three-el ements aspect of the Seaman test and then used the four
vital questions to analyze the three elenents. The court of
appeal s suggested courts should "use the three-elenent test of
Seaman as it was originally stated, with a focus on whether a
speci al enploynent contract has been created, considering not

only the 'vital questions' of Seaman in the inquiry, but all

3 See DePratt, 102 Ws. 2d at 146-47;: Freeman v. Krause
MIling Co., 43 Ws. 2d 392, 394 n.2, 168 N.W2d 599 (1969).
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queries and inferences that assist in making that determ nation."

Bor neman, 212 Ws. 2d at 34. Al t hough the court of appeals’
statenent of the Seanman test does not use the sane | anguage used
in prior cases, its summary of the Seaman test is consistent with
the application of the Seaman test in prior cases.

27 The court of appeals in the present case focused on
"whether a new enploynent contract was created" between the
enpl oyee and the borrowi ng enpl oyer. Bor neman, 212 Ws. 2d at
33. The court of appeals restates the reasoning of prior cases
in which this court has declared that the consent of an enpl oyee
to enter into a new enploynent relationship with a borrow ng
enpl oyer is the nost critical inquiry in the Seaman test.*

28 The court has often stated that an enployee cannot

beconre a |oaned enployee of a borrowing enployer wthout the

* The court has stated the inportance of this inquiry as
fol | ows:

In conpensation |law, the spotlight nust now be turned
upon the enployee, for the first question of all is:
Did he make a contract of hire with the special
enployer? If this question cannot be answered "yes,"
the investigation is closed, and there is no need to go
on into the tests of relative control and the |ike.

3 Arthur Larson & Lex K. Larson, Larson's Wrkers' Conpensation
Law, § 48.12, at 8-440 (cited by Ryan, Inc. v. ILHR Dep't, 39
Ws. 2d 646, 650-51, 159 N.W2d 594 (1968); Skornia v. H ghway
Pavers, Inc., 39 Ws. 2d 293, 299, 159 NW2d 76 (1968);
Springfield Lunber, Feed & Fuel Co. v. Industrial Commn, 10
Ws. 2d 405, 410, 102 N.W2d 754 (1960)).

See also Meka, 102 Ws. 2d at 152-53; Nelson v. L. & J.
Press Corp., 65 Ws. 2d 770, 779 n.7, 223 N.W2d 607 (1974);
Escher v. ILHR Dep't, 39 Ws. 2d 527, 533, 159 NW2d 715 (1968).

10
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enpl oyee's consent.®> The court of appeals recognized, as have
prior cases, a presunption that an enployee remains in the enploy

of the general enployer. See Ryan, Inc. v. ILHR Dep't, 39

Ws. 2d 646, 650, 159 N W2d 594 (1968); Skornia v. Hi ghway

Pavers, Inc., 39 Ws. 2d 293, 299-300, 159 N.W2d 76 (1968)

(quoting with approval Restatenent (Second) of Agency 8§ 227 cnt.
b (1958)).°

29 The essence of the Seaman test, therefore, lies in

determ ning whether an enployee consented to |eave his or her
general enploynent and to enter into a new enployer-enployee

relationship, if only of a tenporary nature. See Escher v. |LHR

Dep't, 39 Ws. 2d 527, 533, 159 N.W2d 715 (1968). Enphasi zi ng
the consent of the enpl oyee acknow edges that the enpl oyee | oses
and gains rights when a new enploynent relationship is forged.’

The distinction between the nere consent of an enployee to

performcertain acts for a borrow ng enpl oyer and the enpl oyee's

> See Skornia, 39 Ws. 2d at 298: Rhi nel ander, 206 Ws. at

217.

® Restatenent (Second) of Agency § 227 cnt. b, at 501 (1958)
states:

b. Inference that original service continues. In the

absence of wevidence to the contrary, there is an

inference that the actor remains in his genera

enpl oynent so long as, by the service rendered another,

he is performng the business entrusted to him by the

general enpl oyer. There is no inference that because

the general enployer has permtted a division of

control, he has surrendered it.

" See Meka, 102 W's. 2d at 152-53 n.9; 3 Arthur Larson & Lex
L. Larson, Larson's Wirkers' Conpensation Law, 8§ 48.12, at 8-440
(1991).

11
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consent to enter into a new enploynent relationship with the
borrow ng enployer is inportant.?

130 We conclude that the three elenments and the four vital
guestions of the Seaman test are intertw ned and cl osely rel ated,
as the court of appeals opinion denonstrates. The court of
appeal s properly focused its principal inquiry on whether Szydel,
an enpl oyee of Corwn Transport, consented to a new enployee-
enpl oyer relationship with Major Industries.

131 Corwyn Transport's second challenge to the decision of
the court of appeals is that the decision significantly nodified
the Seaman test by adding a new requirenent of a "formal"
contract between the general enployer and the borrow ng enpl oyer.

According to Corwyn Transport, the court of appeals has ruled
that in the absence of a formal arrangenment between the two
enpl oyers, the enployee will always remain the enployee of the
gener al enpl oyer. Corwyn  Transport contends that this
nodi fication of the Seaman test conflicts with the traditiona
rationale for the | oaned enpl oyee doctrine, which is to address
enpl oynent arrangenents established between enployers on an ad
hoc basis to neet problens that arise during the work day.

132 W conclude that Corwyn Transport m scharacterizes the
court of appeals decision. W do not read the decision of the
court of appeals as establishing a new requirenent of a "formal"

contract between the general enployer and the borrow ng enpl oyer.

8 See Escher, 39 Ws. 2d at 533;: Elner H Blair, Wrkmen's
Conpensation, 8 5.07, at 5-22 (1974).

12
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The word "formal" is found nowhere in the court of appeals
deci si on. Rat her the court of appeals considered the existence
of an express or inplied agreenent, or |lack thereof, between
Corwn Transport and Major Industries as a factor bearing on the
i ssue of whether Szydel consented to work for Major Industries.
"Knowl edge of the two enployers [about the working arrangenent]
certainly has a bearing on the establishnent of any new,

tenporary contractual relationship.” Borneman, 212 Ws. 2d at 36.

133 The court of appeals did not rewite the Seaman test
but rather properly applied a factor that Wsconsin courts have
|l ong considered in determ ning whether an enployee consented to
work for a borrowi ng enployer. In previous cases involving
| oaned enployees sone arrangenent or understanding existed
between the two enployers about the work to be perfornmed by the
enpl oyee for the borrow ng enpl oyer. In determning the status
of an enployee, the court has considered the arrangenent between

the two enpl oyers. ®

°® See, e.g., Springfield, 10 Ws. 2d at 412; Braun, 1
Ws. 2d at 538; Rhinel ander, 206 Ws. at 217.

13



No. 96-2511

134 We conclude, as did the court of appeals, that the
exi stence of an arrangenment or understanding between a general
enpl oyer and a borrowi ng enployer is relevant to the issue of an
enpl oyee's consent to enter into a new enploynment relationship
with the borrow ng enpl oyer.

135 In the case at bar the two enployers did not have a
prior arrangenent or understanding to |oan Szydel or any other
enpl oyee to Major Industries to load the trailer. Szydel's job
as truck driver did not require himto help load the trailer. He
was not conpensated by either enployer for helping to |load the
trailer. Szydel was paid only for delivery of the load to the
i nt ended desti nati on.

136 Furthernore, Szydel's help in the |oading process was
not needed. It was standard practice for Major Industries to use
four enployees to load a trailer, and in this case Mjor
I ndustries had four enployees on site to load the trailer.
Szydel's only obligation with respect to the load was to secure

and deliver it to the intended destinati on.

If the enployee was instructed by the general enployer to
perform some work for the borrowi ng enployer and, in so doing,
the enployee carried out the general enployer's orders, no new
enpl oynent rel ationship was created. See Rhi nel ander, 206 Ws.
at 217. Consent cannot be inferred nmerely by the fact that the
enpl oyee obeyed the commands of the general enployer in entering
the services of the borrowi ng enployer. See Bauernfeind v. Zell,
190 Ws. 2d 701, 715, 528 N W2d 1 (1995) (citing Rhinel ander,
206 Ws. at 218). "While the enployee may be subject to the
direction of the tenporary master, he is there in obedience to
the command of his enployer, and in doing what the new naster
directs himto do he is performng his duty to the enployer who
gave the order." Rhi nel ander, 206 Ws. at 217. See al so
Springfield, 10 Ws. 2d at 412; Restatenent (Second) of Agency
8§ 227 cnt. d, at 503 (1958).

14
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137 It is one thing for Szydel to have assisted the
enpl oyees of Major Industries wth loading the trailer and an
entirely different matter for Szydel to have consented to enter
into an enploynent relationship with Mjor |Industries. The
record does not support an inference that Szydel consented to
enpl oynent with Mjor Industries for purposes of [|oading the
trailer. Szydel's cooperation with the enployees of WMjor
I ndustries in the | oading process was not sufficient to rebut the
presunption that Szydel remained in the enploy of Corwn
Transport.

138 W agree with the court of appeals that the factual
di spute about Szydel's role in the |oading process does not
present a genuine issue of material fact for purposes of this
summary  j udgnent and is insufficient to support Cor wyn
Transport's | oaned enpl oyee defense. W conclude as a matter of
law that Szydel did not consent to establish enploynent wth
Maj or Industries inmmedi ately before the fatal accident.

139 Because we conclude that Szydel did not consent to
enter a new enploynent relationship, we need not, and do not
address the other elenents or vital questions of the Seaman test.

40 In conclusion, we hold that Szydel was not a |oaned
enpl oyee of Major Industries at the time and place of the
accident resulting in Jason Borneman's death. For the foregoing
reasons we affirm the decision of the court of appeals which
remanded the cause to the circuit court for trial on the issue of

Szydel ' s negl i gence.

15
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By the Court.—JFhe decision of the court of appeals is

af firned.
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